
Planning Commission Agenda 
City Hall - 621 11th Street 

Tuesday, December 22, 2015 at 7:00 PM 
We May Disagree, But We Will Be Respectful of One Another. All Comments Will Be Directed 

to the Issue at Hand, and Addressed to the Commission. Personal Attacks are 
Unacceptable 

 
Opening/Flag Salute/Roll Call   
 
Approval of Minutes—December 14, 2015 
 
Oral Comments from the Public  
Members of the public may be heard on any item of interest not on the Agenda. 
Speakers addressing the Commission will be limited to 3 minutes per speaker. Be 
advised that, by law, the Commission is not able to deliberate or take action on issues 
presented during Oral Comments. 
 
Business 
 
1. A Public Hearing to Consider a Conditional Use Permit for a Second Hand Store in an 

Existing Retail Space.  
Applicant: Timothy Leming 
Owner: Sang Young Choi 
APN: 040-281-006 
Project Site: 365 North Fortuna Boulevard  
 

2. A Public Hearing to Consider Design Review of Eel River Appliance Exterior Remodel in 
the Downtown Retail Commercial District.  
Applicant: Rick Poletski  
APN: 040-204-005 
Project Site: 1001 Main Street  

 
3. Continued Public Hearing to Consider Design Review of a 9,600 Square Foot Metal 

Commercial Building, Including Building Elevations, Colors, Landscaping, and Lighting. 
Applicant:       Wally Wright and Dennis Wendt  
APN:  202-093-002 
Project Site:  101 Gulliksen Drive; Southeast corner Rohnerville Road and 

Gulliksen Drive  
 
4. A Public Hearing to Consider Adoption of Resolution 2015-2014 Recommending that the 

Fortuna City Council Adopt Zoning Ordinance 2016-719, Amending the Title 17 of the 
Fortuna Zoning Ordinance Adding Section 17.06.120.5, “Medical Marijuana and 
Cultivation” to the Fortuna Municipal Code Prohibiting All Commercial Medical Marijuana 
Uses and Activities, including Cultivation, Delivery, and  Dispensing, in all Zoning Districts 
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Staff/Commission Communications 
 
Adjourn 
 
Copies of maps and other information for the agenda items are available for review at the 
Community Development Dept. at City Hall, 621 11th Street, between the hours of 8:00 a.m. 
to 5:00 p.m.  Members of the public are invited to come to the meeting and comment on any 
item under discussion. 
 
In compliance with the Americans with Disabilities Act, if you need special assistance to 
participate in this meeting, please contact the Building Department at (707) 725-7600.  
Notification 48 hours prior to the meeting will enable the City to make reasonable 
arrangements to ensure accessibility to this meeting (28 CFR 35.102 - 35.104 ADA Title II).  
 
If you are not satisfied with a decision of the Planning Commission, you may appeal the 
decision to the City Council.  If you appeal a decision, the appeal must be filed with the City 
Clerk within 15 days of the Planning Commission’s decision. 
 
NOTICE REGARDING CHALLENGES TO DECISIONS Pursuant to all applicable laws and  
regulations, including without limitation, Calif. Gov. Code Section 65009 and or Calif. Public 
Resources Code Sec. 21177, if you wish to challenge in court any of the above decisions 
(regarding planning, zoning and/or environmental decisions), you may be limited to 
raising only those issues raised at the public hearing(s) described in this notice/agenda, or 
in written correspondence delivered to the City Clerk prior to this public hearing.  
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Minutes of the Fortuna Planning Commission 
Special Meeting  

Monday, December 14, 2015 – 6:00p.m. 
Fortuna City Hall 

 
 

 
Note:  The following record contains motions and actions of the Fortuna Planning 
Commission.  An audio library of the meeting proceedings is on file at Fortuna City 
Hall. 

 
I. CALL TO ORDER: 
 Chairman Davis called the meeting to order at 7:00PM. 
 
 FLAG SALUTE: 
 City Manager led the flag salute. 
 
 ROLL CALL: 
   

Planning Commission  Staff Present 
  Deputy Director of Community Development Liz 

Shorey 
Commissioner Bywater 
Vice Chairman Kravitz 

 City Manager Regan Candelario 

Commissioner Meaney   
Commissioner Mobley   
Commissioner Morrisson   
Commissioner Schwartz   
Chairman Davis   
   
Commissioner Absent: 
None 

 Alternate: None 

   
       
 
II. APPROVAL OF MINUTES: 

Motion was made to approve meeting record of December 8, 2015. Motion 
carried unanimously. (Bywater; Second Mobley; 7-0). 

 
III. ORAL COMMENTS FROM THE PUBLIC: 

Dean Glaser spoke about the Fortuna ice skating rink and other city activities. 
 
IV. BUSINESS:  

I. Continued Public Hearing to Consider Design Review of a 9,600 Square 
Foot Metal Commercial Building, Including Building Elevations, Colors, 
Landscaping, and Lighting   

 Applicant:       Wally Wright and Dennis Wendt  
 APN:  202-093-002 

Project Site:  101 Gulliksen Drive; Southeast corner Rohnerville Road 
and Gulliksen Drive  
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Motion made by Davis to continue the Public Hearing to the next regular 
meeting, and incorporate suggestions made at the building, including 
building relocation building; Mobley Second.  

 
AYES: Bywater, Kravitz, Meaney, Mobley, Morrison, Schwartz, Davis 
NOES: 0 
ABSENT: 0 
ABSTAIN: 0 
Motion Carried  

 
V. Staff/Commission Communications: 
 Schwartz stated he will not be able to attend the December 22, 2015.  

 
VI. ADJOURNMENT: 

There being no further business the meeting was adjourned at 8:59 PM. 
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PLANNING COMMISSION STAFF REPORT 
                      
DATE:   December 22, 2015 
 
TO:   Planning Commission   
 
FROM:  Liz Shorey, Deputy Director of Community Development 
 
THRU:   Regan M. Candelario, City Manager  
  
SUBJECT:  Finders Keepers Secondhand Store Use Permit Application 
 
PROJECT INFORMATION: 
 
Subject:  A public hearing to consider a conditional use permit to operate a 

secondhand store in the Commercial Thoroughfare (C-T) District 
Applicant:       Timothy Leming 
Property Owner: Sung Choi 
APN:   040-281-006 
Project Site:  365 North Fortuna Boulevard 
 
STAFF RECOMMENDATION:  Deny the use permit with findings that the project is not in 
the public’s health and safety interest. 
 
DISCUSSION: 
 
The applicant is requesting a conditional use permit to operate a secondhand store in an 
existing commercial space in the Commercial Thoroughfare (C-T) zoning district. The 
location is 365 North Fortuna Boulevard on the east side of Fortuna Blvd. between 
Rohnerville Road and Smith Lane. The building fronts on the roadway, sharing the parcel 
with a trailer park directly behind the building (see attached site plan) and an adjoining 
retail space.  Two other retail building are located on the parcel adjacent to the proposed 
location, with a driveway to the trailer court separating the buildings. 
 
The building layout (attached) shows the secondhand store occupying approximately 1,400 
square feet of the south half of the building, with the remaining portion of the building 
being used as storage, restrooms, and vacant space.  There is no area depicted on the site 
plan showing room for storage of materials, drop-off or processing area, or an adequate 
trash disposal location. 
 
Parking on the site is nonconforming and currently inadequate. The existing striped spaces 
in front of the building are not safe as cars must drive across the public sidewalk. If the 
project is approved, a parking plan would need to be submitted to show a feasible parking 
layout.  
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Secondhand stores are listed as a conditional use in the Commercial Thoroughfare district 
(17.03.022.D.17), and therefore a use permit from the Planning Commission is required. 
Staff is recommending that the use permit not be approved due to the lack of safe parking 
and pedestrian access, potential for blight from trash, debris, and outdoor storage of 
materials that often results when there is inadequate space on the site. The proposed 
location has inadequate storage space, drop-off and processing area, and trash disposal 
facilities, and the potential for blight from this facility is high. Blight from trash and debris 
is a nuisance to the City’s residents, impacts the City’s efforts at economic development, 
and puts a demand on the City’s nuisance abatement resources. 
 
RECOMMENDED COMMISSION ACTION: 
 
Staff has provided the Commission with a resolution to deny the project, and an alternative 
resolution to approve the project if it is found that the project is in the public’s interest. 
Both motions are provided below. 
 
1. Receive staff presentation and review Commission questions with staff. 
2. Open Public Comment. 
3. Close Public Comment; voice vote. 
4. Motion to Adopt Resolution P-2015-2016 shown in Exhibit A, and read by title only: 
 

“Motion to adopt Resolution No. PC-2015-2016, a Resolution of the Planning 
Commission of the City of Fortuna Denying a Secondhand Store in the Commercial 
Thoroughfare (C-T) District”. Roll call vote. 
 

If the Commission disagrees with the staff recommendation and want to recommend approval, 
the alternative resolution should then be made: 
 

Motion to adopt Resolution No. P-2005-2016 shown in Exhibit B and to read it by title 
only.  Roll call vote.   
 

Any requirements and/or modifications of the design should be included in the motion. 
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Project Location 
USGS Topo Map, Fortuna Quad 

Finders 
Keepers 

North  
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Finders Keepers Secondhand Store 
Assessor’s Parcel Map 
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Finders Keepers Secondhand Store 
Aerial View 

Finders 
Keepers 
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Finders Keepers Secondhand Store 
Zoning Map 

Finders 
Keepers  
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Finders Keepers Secondhand Store 
Site Plan 
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EXHIBIT A 
Resolution 2015-2016 

A Resolution of the Planning Commission of the City of Fortuna  
Denying a Secondhand Store in the Commercial Thoroughfare (C-T) District 

 
WHEREAS, Timothy Leming has applied for approval of a use permit for a secondhand 
store; and 
 
WHEREAS, the proposed location has unsafe vehicular and pedestrian opportunity, 
inadequate storage space, drop-off and processing area, and trash disposal facilities 
 
WHEREAS,  the project has potential for blight from trash, debris, and outdoor storage of 
materials,  
 
WHEREAS, blight from trash and debris is a nuisance to the City’s residents, impacts the 
City’s efforts at economic development, and puts a demand on the City’s nuisance 
abatement resources. 
 
WHEREAS, the Planning Commission has considered this project on this date at a duly 
noticed public hearing, the staff report, public testimony, and found that the project is will 
be detrimental to adjacent property owners and the public at large, and approval is not in 
the public interest, health, or safety; and 
 
NOW, THEREFORE, BE IT RESOLVED by the Planning Commission of the City of Fortuna 
that  the project is hereby denied.  

 
PASSED AND ADOPTED on this 22nd day of December, 2015 by the following vote: 
 
AYES:     
NOES: 
ABSTAIN: 
ABSENT:  
       _____________________________ 
                                        Chairman, Planning Commission 
 
ATTEST:   ______________________________ 
                   Secretary, Planning Commission 
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EXHIBIT B 
Resolution 2015-2016 

A Resolution of the Planning Commission of the City of Fortuna  
Approving a Secondhand Store in the Commercial Thoroughfare (C-T) District 

 
WHEREAS, Timothy Leming has applied for approval of a use permit for a secondhand 
store; and 
 
WHEREAS, the proposed project, its design and improvement, conforms with the 
applicable local ordinances and the Fortuna General Plan if certain conditions are met; and  
 
WHEREAS, the project is exempt from the provisions of the California Environmental 
Quality Act under exemption Class 32 exemption (CEQA Sec. 15332) for in-fill development 
projects; and  
 
WHEREAS, the Planning Commission has considered this project on this date at a duly 
noticed public hearing, the staff report, public testimony, and found that the project is 
compatible with the surrounding area, it will not be detrimental to adjacent property 
owners or the public at large, and approval is in the public interest, as discussed in the 
Findings for Use Permits, Attachment A, hereby adopted; and 
 
NOW, THEREFORE, BE IT RESOLVED by the Planning Commission of the City of Fortuna 
that the proposed development shown on the site plan submitted on 11/30/15 is hereby 
approved, subject to the following conditions being satisfied: 
 
I. BUILDING DEPARTMENT: 
 

1. The applicant shall obtain a building permit and certificate of occupancy from 
the Building Division.  The final site plan and construction shall comply with all 
requirements of the Building Code. 

 
2. The building shall be brought up to 100% accessibility due to the change of use 

(occupancy classification) including, but not limited to, the following:  
 

• Path of travel from public right away to the building; 
• Access throughout the building;  
• Doors (36” wide = 32” clear opening); 
• Restroom (One unisex required for the size of the building. For the use of 

the employees and CUSTOMERS). 
• Smoke detectors; 
• Exit signs;  
• Emergency lights. 

 
III.  PLANNING DEPARTMENT 
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1. A parking plan shall be prepared and submitted to the Community Development 
Department for review and approval. 
 

2. This grant authorizes the use of the subject property for the continued operation 
and maintenance of a Conditional Use Permit for the a secondhand store as 
depicted on the approved site plan subject to all of the conditions of approval. 

 
3. All requirements of the Fortuna Zoning Ordinance and of the specific zoning of 

the use must be complied with unless specifically modified by this grant, as set 
forth in these conditions or shown on the approved plans. 

 
4. A trash enclosure shall be identified and maintained throughout the project use.  

 
5. The applicant shall obtain a Business License from the City of Fortuna Finance 

Department. 
 
 
 

 
PASSED AND ADOPTED on this 22nd day of December, 2015 by the following vote: 
 
AYES:     
NOES: 
ABSTAIN: 
ABSENT:  
 
 
      _____________________________  
                                        Chairman, Planning Commission 
 
ATTEST:   ______________________________  
                   Secretary, Planning Commission 
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Attachment A to Resolution P-2015-2017 
Findings for a Use Permit for a Secondhand Store 

 
The following are the criteria and findings considered supporting the issuance of a 
Conditional Use Permit for a secondhand store; these findings are supported by the 
applicant’s submitted site plan: 
 

 The Fortuna Zoning Code, Section 17.65.090 requires the Commission to make specific 
finding before approving a use permit. Site plans must conform to the City ordinances.  
In addition to the discussion provided in the staff report, the following presents the 
project in relation to the City’s ordinances and required findings: 

 
1. That the proposed use at the size and intensity contemplated, and at the proposed 

location, will provide a development that is necessary or desirable for, and 
compatible with, the neighborhood or the community: 

  
2. That such use as proposed will not be detrimental to the health, safety, convenience, 

or general welfare of persons residing or working in the vicinity, or injurious to the 
property, improvements or potential development in the vicinity with respect to 
aspects including but not limited to the following: 

 
a) The nature of the proposed site, including its size and shape, and the proposed size, 

shape, and arrangement of structures: 
 
b) The accessibility and traffic patterns for persons and vehicles, the type and volume of 

such traffic, and the adequacy of proposed off-street parking and loading: 
 
c) The safeguards afforded to prevent noxious or offensive emissions such as noise, 

glare, dust and odor: 
 

d) Treatment given, as appropriate, to such aspects as landscaping, screening, open 
spaces, parking areas, service areas, lighting, and signs: 
 

3. That such use or feature as proposed will comply with the applicable provisions of 
the Fortuna Zoning regulations and will be consistent with the policies and 
standards of the Fortuna General Plan.: 

  
II. Environmental Finding pursuant to CEQA: This project is subject to environmental 

review in accordance with the California Environmental Quality Act (CEQA), and 
qualifies for a Class 32 exemption from CEQA.  
15332. In-Fill Development Projects.  
Class 32 consists of projects characterized as in-fill development meeting the conditions 
described in this section.  
(a) The project is consistent with the applicable general plan designation and all 
applicable general plan policies as well as with applicable zoning designation and 
regulations.  
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(b) The proposed development occurs within city limits on a project site of no more 
than five acres substantially surrounded by urban uses.  
(c) The project site has no value as habitat for endangered, rare or threatened species.  
(d) Approval of the project would not result in any significant effects relating to traffic, 
noise, air quality, or water quality.  
(e) The site can be adequately served by all required utilities and public services.  
Note: Authority cited: Section 21083, Public Resources Code. Reference: Section 21084, 
Public Resources Code.  
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Planning Commission Staff Report 
                      
Date:  December 22, 2015           

To:  Planning Commissioners   

From:  Liz Shorey, Deputy Director of Community Development 

Subject: Design Review for Eel River Appliance Exterior Remodel in the Downtown 
Retail Commercial District   

 
PROJECT INFORMATION: 
 
Project Description:   Remodel of Eel River Appliance Building Exterior  
Applicant:       Rick Poletski 
Assessor's Parcel No.:    040-204-005 
Project Location:         1001 Main Street  
Zoning:                   Retail Commercial (R-C) 
 
STAFF RECOMMENDATION: 
Approve the proposed project with conditions of approval as described in Planning Commission 
Resolution P-2015-2015 (Attachment 1). 
   
BACKGROUND: 
 
Eel Valley Appliance is in the process of moving its store to 1001 Main Street at the southeast 
corner of 10th and Main streets. The following exterior façade  upgrades are proposed: 
 
New stucco belly band to match existing above windows 
Patching existing grid stucco area above windows 
Adding a new stucco cornice (crown) at top of building 
Painting existing wainscot 
New building colors per plan 
West-facing side—patching stucco and repainting mural to solid color 
Two new wall signs (4 feet by 6 feet; backlit) 
 
 
General Plan Consistency: 

All development projects must be consistent with the City’s General Plan.  The project is 
consistent with policy found in the Land Use, Transportation and Community Design elements 
of the General Plan.  
 

Land Use:  Central Business District (CBD):  This designation provides for single-use and vertical 
mixed use development that emulates the character and scale of Downtown. Uses may include 
retail and service establishments, restaurants, banks, entertainment venues, professiona and 
administrative offices, …and similar compatible uses.   The FAR for mixed use development shall not 
exceed 2.0. The FAR for non-residential uses shall not exceed 1.0.  
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LU-1.6 infill Development.  The City shall encourage … reuse of underutilized parcels to minimize 
outward growth and reduce the cost of providing public services and facilities. 

LU-11.1. The City shall encourage adaptive reuse of buildings and development in Downtown that 
results in new retail, restaurant, and office business opportunities that promote a vibrant city core. 

LU-11.3. The City shall…continue efforts to revitalize Downtown to create a vibrant retail, business, 
and entertainment center. 

CD-1.4. The City shall require Design Review for all commercial projects. 

CD-1.5 Use of Professionals.  The City shall encourage the use of professional architects, landscape 
designers for commercial … projects. 

CD-1.7 Historic Preservation. The City shall encourage the preservation of historic structures, 
including the conservation and renovation of existing housing. 

 
Design Review Findings and Considerations: 
 
The following sections of the Fortuna Municipal Code provide scope and findings for design 
review projects. 
 

B. Scope of Design Review. Where design review is prescribed for a use or structure by the zoning 
regulations, review and approval shall be directed to the following considerations: 

1. The proposed location of the structure on its site in relation to the location of buildings on 
adjoining sites, with particular attention to view considerations, privacy, and topographic or other 
constraints on development imposed by particular site conditions; 

2. The extent to which the site plan attains the minimum amount of grading and/or removal of 
trees and vegetation in creating a building site, including access drives and off-street parking 
areas; 

3. The size or bulk of the proposed building in relation to the character of existing buildings in the 
vicinity; 

4. Details of proposed site plan, architectural, and landscaping treatment to ensure that while 
originality in site planning, architecture, landscaping, and graphic design are not suppressed, 
ugly, inharmonious, or monotonous design is avoided. Review shall include exterior design 
materials, texture, colors, illuminations, signing, and landscaping, but need not consider elements 
of the design that are not visible beyond the boundaries of the site; 

5. Improvements to existing buildings and site features on the same site; 

6. Details of design required to achieve the purposes of this title; 

7. Compliance with objectives, policies, or standards of any plan adopted by the city council. 

I. Findings in Support of Decision. 

1. The decision-making authority shall make appropriate findings of fact in support of each final 
design review decision, including, but not limited to, findings regarding each of the following 
matters: 
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a. The consistency of the project design with the Fortuna general plan and zoning ordinance; 

b. Compliance of the project with the California Environmental Quality Act; and 

c. Consistency of the project with policies set forth in the design review manual. 

2. The decision-making authority may not base any final decision upon consideration of the 
following matters: 

a. Design details such as the color, shape, volume, texture, or construction materials to be used 
on a project, except where such details are of a magnitude that will significantly affect the overall 
appearance of the project or the compatibility of the project with its surroundings or where such 
details are inconsistent with adopted policies contained within the design review manual; 

b. The interior design of a fully enclosed building. 

 
RECOMMENDED COMMISSION ACTION: 
 
1. Receive staff presentation and review Commission questions with staff. 
2. Open Public Comment. 
3. Close Public Comment; voice vote. 
4. Motion to Adopt Resolution P-2015-2016, and read by title only: 
 

“Motion to adopt Resolution P- 2015-2016, a Resolution of the Planning Commission of 
the City of Fortuna Approving Design Review for the Exterior Remodel of Eel River 
Appliance”. Roll call vote. 
 

Any requirements and/or modifications of the design should be included in the motion. 
 
ATTACHMENTS:   
Attachment 1:  Draft Resolution P-2015-2016 
Attachment 4: Aerial Photo/Location 
Attachment 5: Project Elevations  
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ATTACHMENT 1 
 

RESOLUTION P-2015-2016 
 

Resolution of the Planning Commission of the City of Fortuna Approving Design Review 
for the Exterior Remodel of Eel River Appliance  
 
WHEREAS, a design review application has been submitted for the exterior remodel of Eel 
Valley Appliance, including façade, colors, and signage; and 
 
WHEREAS, this project meets the intent of the design review regulations of the Fortuna 
Municipal Code; and 
 
WHEREAS, the proposed project is consistent with the Goals and Objectives of the Fortuna 
General Plan 2030; 
 
WHEREAS, the Fortuna Planning Commission has considered on this date at a duly noticed 
hearing, this project, the staff report, and public testimony, and found that the project is 
compatible with the surrounding area, meets the criteria in the Design Review Regulations, will 
not be detrimental to adjacent property owners or the public at large, and that approval is in the 
public interest. 
 
NOW, THEREFORE, BE IT RESOLVED by the Planning Commission of the City of Fortuna 
that the proposed elevations shown on the plans dated December 10, 2015, are hereby approved, 
subject to the following conditions being satisfied: 
 

1. The approved site plan and proposed elevation design shall be followed.  The Planning 
Commission shall approve any significant modifications.  
 

2. A building permit application shall be submitted and approved prior to construction, 
demonstrating compliance with the approved design review permit. 

 
3. The applicant shall comply with all Zoning and Building Code regulations. Where a 

building permit approval conflicts with a design review permit approval the former shall 
take precedence. 
 

4. The applicant shall comply with the Standard Conditions for Design Review included in 
Exhibit A for landscaping, lighting, painting, and other details not specified in the plans.   
Where conflicting design exists, the those listed in Exhibit A shall be complied with. 

 
5. The applicant shall call for a design review inspection before requesting a final building 

inspection by the Building Official.   
 
PASSED AND ADOPTED on this 22nd day of December, 2015 by the following vote: 
 
AYES:      
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NOES:   
ABSTAIN: 
ABSENT:          
 
                       
      _____________________________ 
                                        Chairman, Planning Commission 
 
 
 
 
ATTEST:    ______________________________ 
            Secretary, Planning Commission 
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Exhibit A 
 

STANDARD CONDITIONS 
FOR DESIGN REVIEW 

 
All projects approved by the Fortuna Planning Commission must meet the following standard 
conditions unless specifically exempted by the Commission: 
 
1. The applicant shall comply with all regulations and minimum code requirements of the 

Building Division, Engineering Division, and Planning Division.   
 
2. Exterior lighting of the building and site shall not be directed onto adjacent properties and 

the light source shall be shielded from direct off site viewing. 
 
3. All mechanical equipment, both ground and roof mounted, including electrical, water and 

gas meters and air conditioning compressors shall be architecturally screened from view.  
Electrical transformers shall be underground, located at the rear of the site, or 
architecturally screened. 

 
4. All trash enclosures shall be of a sturdy, opaque material (with trash receptacles screened 

from view) with self-closing doors and shall be in harmony with architecture of 
building(s). 

 
5. All vents, gutters, downspouts, flashing, electrical conduits, etc., shall be painted or 

finished to match the color of the adjacent surface unless specified differently by the 
Planning Commission. 

 
6. Soffits and other architectural elements visible from view but not detailed on the plans 

shall be finished in a material in harmony with the exterior of the building. 
 
7. All materials and colors are to be as approved by the Planning Commission.  Once 

installed, all improvements are to be maintained in accordance with the approved plans.  
Any changes that affect the exterior character shall be resubmitted to the Planning 
Commission for approval.  Staff may approve minor changes. 

 
8. Final inspection or occupancy permits will not be granted until all construction and 

landscaping is complete in accordance with approved plans and the conditions required 
by the Commission or a cash bond has been posted to cover all costs of the unfinished 
work. 
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PLANNING COMMISSION STAFF REPORT 
 
DATE:  December 22, 2015 
 
TO:   Planning Commission   
 
FROM:  Liz Shorey, Deputy Director of Community Development 
 
THRU:  Regan M. Candelario, City Manager  
  
SUBJECT:  Design Review of a 9,600 Square Foot Metal Commercial Building, 

Including Building Elevations, Colors, Landscaping, and Lighting  
 
PROJECT INFORMATION: 
 
Project Description:   Construction of a 9,600 sq. ft. commercial building  
Applicant:       Wally Wright and Dennis Wendt 
Assessor's Parcel No.:    202-093-002 
Project Location:         101 Gulliksen Drive; Southeast corner Rohnerville Road 

and Gulliksen Drive 
Zoning:                   Commercial Thoroughfare (C-T) 
 
STAFF RECOMMENDATION: 
Approve the design review permit with conditions in the attached resolutions. 
   
BACKGROUND: 
 
This project was presented and discussed at the previous Planning Commission meetings  
of November 24, December 8, and December 22, 2015. The applicant has responded to 
design issues raised with submittal of revised building design and landscaping details. At 
the previous meeting, the Planning Commission requested a change in building location, 
such that the building distance from the east property line would be twice the length of 
building height.  
 
The plans resubmitted on December 18th show the following building design changes: 

• Addition of gable and columns on west side; 
• Elimination of one bay and addition of office windows on west side; 
• A new bay door on the south side; 
• Additional parking along the length of the west side, and paving on the south side. 

 
 
Commission and Public Comments and Suggested changes from previous meetings: 

• Building is inharmonious with the neighborhood. 
• Redwood Empire Roofing design is supported. 
• Appreciate design of Third and Main Streets retail/industrial buildings. 
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• Too industrial/warehouse in appearance; should have a retail appearance per the C-T 
zone. 

• Roof too white and glaring. 
• Design and color should complement the City and neighborhood. 
• Building too close to neighbor on east side. 
• Windows 
• Third and Main building design 
• Awnings 
• Colors & textures to break up large mass 
• Wainscoting 
• Lighting fixtures 
• Pitched roof and eaves 
• Green roof 
• Landscaping along building 
• Additional landscaping/screening between parking lot and Gulliksen Drive 
• Enhance landscaping in or around the LID detention basin 
• Trees/screening on east side of building 
• Consider enhancing the entryway 
• Per design review guidelines/General Plan policy: 

o “Metal buildings shall be allowed only with enhanced architectural and 
landscaping treatment (such as use of trim bands, wing walls, parapets, and 
reveals)”; and 

o “All exterior elevations visible from major roadways should have 
architectural treatment to alleviate long void surfaces. This can be 
accomplished through varying setbacks, breaking buildings into segments, 
pitched roof elements, columns, indentations, patios, and incorporating 
landscaping into architectural design”. 

• Consider aesthetics to the property line 
• Treat it as a single parcel 
• Consider views from Rohnerville and Gulliksen 

 
BACKGROUND FROM PREVIOUS STAFF REPORT: 
 

The applicant is seeking a design review permit for new construction of a 
9,600 square foot metal commercial building. Plan submittals include 
building elevations, site plan, exterior colors, and landscaping.   
 
The project is located on Rohnerville Road and Gulliksen Drive, in an area of 
Commercial Throughfare (C-T) zoning that fronts the east side Rohnerville Road. 
Other surrounding uses include Residential Estates (RE-20 and RE-43) to the east, 
and Residential Single Family (R-1-6) and Residential Multifamily (R-M) to the 
west across Rohnerville Road.  
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Project Design: 
The proposed project is the construction of a 9,600 square foot commercial 
building (dimensions 60 feet by 160 feet) on a vacant 1.93 acre parcel. Eight bays 
are porposed, each with a roll-up and a standard/man door. Two office windows 
and a door are located on the north-facing side as well. As described on the 
applicant’s site plan, anticipated uses include retail, commercial, private storage, 
and auto repair, principally permitted uses under the Fortuna Municipal Code 
Commercial Thoroughfare (C-T) zoning district (Sec. 17.02.022). The purpose 
statement of the C-T zone states that the zone is intended for “…retail, wholesale, 
highway, and heavy commercial uses, along with …warehousing and distribution, 
maintenance, repair and servicing activities” (FMC Sec. 17.24.010).  
 
The applicant’s plan shows future parcel lines, although a subdivision map has 
not been submitted nor reviewed for conformance; the parcel lines are preliminary 
in nature and are unrelated to  the design review application and future building 
permit. The parcel itself was created by a subdivision map approved by the 
Planning Commission in 2003.  

 
Design Review Findings and Considerations: 
 
The following sections of the Fortuna Municipal Code provide scope and findings for design 
review projects. 
 

B. Scope of Design Review. Where design review is prescribed for a use or structure by the zoning 
regulations, review and approval shall be directed to the following considerations: 

1. The proposed location of the structure on its site in relation to the location of buildings on 
adjoining sites, with particular attention to view considerations, privacy, and topographic or other 
constraints on development imposed by particular site conditions; 

2. The extent to which the site plan attains the minimum amount of grading and/or removal of 
trees and vegetation in creating a building site, including access drives and off-street parking 
areas; 

3. The size or bulk of the proposed building in relation to the character of existing buildings in the 
vicinity; 

4. Details of proposed site plan, architectural, and landscaping treatment to ensure that while 
originality in site planning, architecture, landscaping, and graphic design are not suppressed, 
ugly, inharmonious, or monotonous design is avoided. Review shall include exterior design 
materials, texture, colors, illuminations, signing, and landscaping, but need not consider elements 
of the design that are not visible beyond the boundaries of the site; 

5. Improvements to existing buildings and site features on the same site; 

6. Details of design required to achieve the purposes of this title; 

7. Compliance with objectives, policies, or standards of any plan adopted by the city council. 

I. Findings in Support of Decision. 
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1. The decision-making authority shall make appropriate findings of fact in support of each final 
design review decision, including, but not limited to, findings regarding each of the following 
matters: 

a. The consistency of the project design with the Fortuna general plan and zoning ordinance; 

b. Compliance of the project with the California Environmental Quality Act; and 

c. Consistency of the project with policies set forth in the design review manual. 

2. The decision-making authority may not base any final decision upon consideration of the 
following matters: 

a. Design details such as the color, shape, volume, texture, or construction materials to be used 
on a project, except where such details are of a magnitude that will significantly affect the overall 
appearance of the project or the compatibility of the project with its surroundings or where such 
details are inconsistent with adopted policies contained within the design review manual; 

b. The interior design of a fully enclosed building. 

The General Plan policies for community design are attached in the City’s Design Guidelines 
(attached under separate cover). The Guidelines also list the City’s Zoning Code sections 
regarding landscaping and screening (required widths, height, etc.); the submitted plans meet the 
zoning requirements. 
 
RECOMMENDED COMMISSION ACTION: 
 
1. Receive staff presentation and review Commission questions with staff. 
2. Open Public Comment. 
3. Close Public Comment; voice vote. 
4. Motion to Adopt Resolution P-2015-2014, and read by title only: 
 

“Motion to adopt Resolution P- 2015-2014, a Resolution of the Planning Commission of 
the City of Fortuna Approving Design Review of a 9,600 Square Foot Metal 
Commercial Building, Including Building Elevations, Colors Landscaping, and 
Lighting”. Roll call vote. 
 

Any requirements and/or modifications of the design should be included in the motion. 
 
 
ATTACHMENTS:   
Attachment 1: Assessor Parcel Map 
Attachment 2: Aerial Photo 
Attachment 3: Site Plan & Landscaping 
Attachment 4: Project Elevations  
Attachment 5:  Resolution P-2015-2014  
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RESOLUTION P-2015-2014 
 

Resolution of the Planning Commission of the City of Fortuna Approving Design Review 
Permit of a 9,600 Square Foot Metal Commercial Building, Including Building 
Elevations, Colors Landscaping, and Lighting 
 
WHEREAS, Wally Wright and Dennis Wendt have submitted a design review application for a 
new metal commercial building 9,600 square feet in size; and 
 
WHEREAS, this project meets the intent of the design review regulations of the Fortuna 
Municipal Code; and 
 
WHEREAS, the proposed project is consistent with the Goals and Objectives of the Fortuna 
General Plan 2030; 
 
WHEREAS, the site was reviewed pursuant to the California Environmental Quality Act 
(CEQA) and a Mitigated Negative Declaration was adopted when the 2004 subdivision creating 
the parcel was approved, and further when the Environmental Impact Report was certified for the 
Land Use Plan of the Fortuna General Plan 2030, thus meeting the CEQA requirements; 
 
WHEREAS, the Fortuna Planning Commission has considered on this date at a duly noticed 
hearing, this project, the staff report, and public testimony, and found that the project is 
compatible with the surrounding area, meets the criteria in the Design Review Regulations, will 
not be detrimental to adjacent property owners or the public at large, and that approval is in the 
public interest. 
 
NOW, THEREFORE, BE IT RESOLVED by the Planning Commission of the City of Fortuna 
that the proposed site plan and elevations shown on the plans depicted in the staff report dated 
December 18, 2015, are hereby approved, subject to the following conditions being satisfied: 
 

1. A building permit application shall be submitted and approved prior to construction, 
demonstrating compliance with the approved design review permit. 

 
2. The applicant shall comply with all Zoning and Building Code regulations. Where a 

building permit approval conflicts with a design review permit approval the former shall 
take precedence. 
 

3. The applicant shall comply with the Standard Conditions for Design Review included in 
Exhibit A for landscaping, lighting, painting, and other details not specified in the plans.   
Where conflicting design exists, the those listed in Exhibit A shall be complied with. 

 
4. The applicant shall call for a design review inspection before requesting a final building 

inspection by the Building Official. The final certificate of occupancy shall not be issued 
until all of the requirements are met. 
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5. Any future free-standing or monument sign is subject to design review, if proposed, and 
shall be submitted to and considered by the Planning Commission. 

 
PASSED AND ADOPTED on this 22nd day of December, 2015 by the following vote: 
 
AYES:      
NOES:   
ABSTAIN: 
ABSENT:          
 
                       
      _____________________________ 
                                        Chairman, Planning Commission 
 
 
 
 
ATTEST:    ______________________________ 
            Secretary, Planning Commission 
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Exhibit A 
 

STANDARD CONDITIONS 
FOR DESIGN REVIEW 

 
All projects approved by the Fortuna Planning Commission must meet the following standard 
conditions unless specifically exempted by the Commission: 
 
1. The applicant shall comply with all regulations and minimum code requirements of the 

Building Division, Engineering Division, and Planning Division.   
 
2. All required parking stalls shall be dimensioned and striped according to the City of 

Fortuna Improvement Standards and Specifications. 
 
3. Each parking space designated for compact cars shall be identified with a pavement 

reading "compact only." 
 
4. Ramps, special parking spaces, signing and other appropriate physical features for the 

handicapped shall be provided throughout the site for all publicly used facilities as 
required by state law. 

 
5. Continuous 6" high Portland cement concrete (PCC) curbing shall be provided between 

all driveways, parking stalls and landscape areas as indicated in the City of Fortuna 
Improvement Standards and Specifications.  

 
6. Exterior lighting of the building and site shall not be directed onto adjacent properties and 

the light source shall be shielded from direct off site viewing. 
 
7. All mechanical equipment, both ground and roof mounted, including electrical, water and 

gas meters and air conditioning compressors shall be architecturally screened from view.  
Electrical transformers shall be underground, located at the rear of the site, or 
architecturally screened. 

 
8. All trash enclosures shall be of a sturdy, opaque material (with trash receptacles screened 

from view) with self-closing doors and shall be in harmony with architecture of 
building(s). 

 
9. All vents, gutters, downspouts, flashing, electrical conduits, etc., shall be painted or 

finished to match the color of the adjacent surface unless specified differently by the 
Planning Commission. 

 

41



10. Soffits and other architectural elements visible from view but not detailed on the plans 
shall be finished in a material in harmony with the exterior of the building. 

 
11. Plant material that is utilized shall be capable of healthy growth within the given range of 

soil and climate.  Proposed landscape screening shall also be of a height and density such 
that it provides a positive visual impact within three years from the time of planting. 

 
12. Where dense landscaping to a specified height is prescribed, the landscaping shall be of a 

type that will provide a year-round barrier at the prescribed heights, and shall be so 
spaced that vision of objects on the opposite side is effectively eliminated.  The height 
requirement should be reached in a maximum of three to five years.   

 
13. Unless unusual circumstances prevail, at least 30% of the proposed trees on the site shall 

be a minimum of 15 gallons in size and at least 70% of the proposed shrubs on the site 
shall be a minimum of 5 gallons in size. 

 
14. A plan for an automatic irrigation system shall be provided which assures that all plants 

get adequate water.  In unusual circumstances, a manual or quick coupler system may be 
used. 

 
15.   The area under the drip line of all existing trees that are to be saved shall be fenced 

during construction.  Grading shall be restricted under them to prevent soil compaction 
around the trees and to protect them from damage. 

 
16. All landscaping shown on plans approved by the City shall be maintained in a healthy 

and weed free condition, and shall be replanted as required.   
 
17. All materials and colors are to be as approved by the Planning Commission.  Once 

installed, all improvements are to be maintained in accordance with the approved plans.  
Any changes that affect the exterior character shall be resubmitted to the Planning 
Commission for approval.  Staff may approve minor changes. 

 
18. Final inspection or occupancy permits will not be granted until all construction and 

landscaping is complete in accordance with approved plans and the conditions required 
by the Commission or a cash bond has been posted to cover all costs of the unfinished 
work. 

 

  
 
 

 

42



   STAFF REPORT 
Planning Commission Business Agenda Item 

 
DATE: December 22, 2015 
 
TO: Planning Commission  
 
FROM: Liz Shorey, Deputy Community Development Director 
 
THRU: Regan M. Candelario, City Manager 
 
SUBJECT:   Adoption of Resolution 2015-2014 Recommending that the Fortuna 

City Council Adopt Zoning Ordinance 2016-719, Amending the Fortuna 
Zoning Ordinance (Title 17 of the Fortuna Municipal Code) Adding 
Section 17.06.120.5, “Medical Marijuana and Cultivation” to the Fortuna 
Municipal Code Prohibiting All Commercial Medical Marijuana Uses and 
Activities, including Delivery and Cultivation, in all Zones in the City  

 
STAFF RECOMMENDATION: 
That the Planning Commission adopt Resolution 2015-2014 recommending that the City 
Council adopt Ordinance 2016-719, adding to the Fortuna Municipal Code Section 17.06.120.5. 
prohibiting medical marijuana uses within the City.  
 
SUMMARY 
Due to recent changes in State Law (AB 243, AB 266, and AB 643), the City Attorney’s office 
has prepared an amendment to the Zoning Ordinance to add Section 17.06.120.5, “Medical 
Marijuana and Cultivation.” 
 
The proposed zoning ordinance amendment would do the 
following: 
 

a) Prohibit all commercial medical marijuana/cannabis uses and activities, including 
delivery, in all zones in the City of Fortuna; and, 
 

b) Prohibit the cultivation of any amount of marijuana/cannabis for medical use by a 
qualified patient or primary caregiver in all zones in the City of Fortuna. 

 
BACKGROUND 
In 1996, California voters adopted the Compassionate Use Act (“CUA”) as a ballot initiative, 
codified at Health and Safety Code Section 11362.5. The CUA provides a limited defense from 
prosecution for cultivation and possession of marijuana. In 2003, the Legislature adopted the 
Medical Marijuana Program Act (“MMP”), codified at Health and Safety Code sections 11362.5 
to 11362.83. The MMP provides qualified persons, primary caregivers, and holders of valid 
identification cards a defense to certain enumerated marijuana-related state crimes. 
 
The California courts have found that neither the CUA nor the MMP provide medical marijuana 
patients with an unfettered right to obtain, cultivate, or dispense marijuana for medical purposes. 
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Rather, the statutes set up limited defenses to state criminal prosecution.  The manufacture, 
distribution, or possession of marijuana remains unlawful and a federal crime under the Federal 
Controlled Substance Act. 
 
In 2013, the California Supreme Court confirmed a city’s ability to prohibit medical marijuana 
dispensaries within its boundaries.  The court found that the CUA and MMP do not preempt a 
city’s local regulatory authority. 
 
On November 26, 2013, the Court of Appeal decided and published its decision in the case of 
Maral v. City of Live Oak, 221 Cal.App.4th 975 (2013).  Maral held that cities have authority to 
prohibit cultivation of all medical marijuana city-wide. Like the Supreme Court’s decision in City 
of Riverside, the Maral court similarly found that the CUA and MMP do not preempt a city’s 
regulatory authority to prohibit all cultivation in the city, if the city so chooses. 
 
On December 1, 2015, the 5th Appellate District published a decision in Kirby v. County of Fresno 
in which the Court upheld the County’s ban on marijuana dispensaries, cultivation, and storage of 
medical marijuana because the CUA did not expressly restrict local government’s authority to 
regulate land use. 
 
This year, the Legislature introduced three bills comprising the Medical Marijuana Regulation and 
Safety Act (MMRSA). These bills are designed to impose additional regulatory mechanisms 
related to medical marijuana. For example, there will be a dual licensing structure which requires 
a state and local license or permit in order to cultivate, dispense, or transport medical marijuana. 
Cities that wish to ban these land use activities are allowed to do so; however, there are critical 
time constraints. 
 
Assembly Bill 266 established a dual licensing structure requiring state and local licenses or 
permits to establish marijuana businesses. However, if there is no local licensing requirement, the 
State Department of Food and Agriculture becomes the sole licensing authority.  Assembly Bill 
643 established criteria for the licensing of medical marijuana businesses, regulating physicians, 
and recognizing local authority to levy taxes and fees. 
 
Assembly Bill 243 includes a provision stating that cities that do not have an ordinance regulating 
or prohibiting cultivation by March 1, 2016, will lose the authority to regulate or ban cultivation 
within their city limits. 
 
The City of Fortuna currently has a provision in the Municipal Code, FMC Chapter 8.35, 
prohibiting “any person or entity to own, manage, conduct, or operate any medical marijuana 
dispensary or to participate as an employee, contractor, agent or volunteer, or in any other 
manner or capacity”.  
 
Based on this Code provision, the City has not allowed any medical marijuana businesses to be 
established in Fortuna. However, per the terms of AB 243 above, by March 1, 2016, the City of 
Fortuna must specifically prohibit medical marijuana cultivation and delivery in order to retain 
the right to ban it within the City of Fortuna. 
 
 
 
 

44



FINDINGS/CONSIDERATIONS: 
 
General Plan Policies Related to Medical Marijuana 
The proposed zoning ordinance amendments would make changes in response to recent 
changes in State Law (AB 243, AB 266, and AB 643) described in the “Background” section 
above. General Plan Policy calls for amending applicable ordinances and regulations to ensure 
consistency with the General Plan. There are no General Plan policies regarding medical marijuana 
activities. This zoning amendment will not result in inconsistency with the General Plan. 
 
Proposed Changes to the Zoning Ordinance 
The proposed zoning ordinance amendment (Attachment A) would do the following: 
 

1) Commercial cannabis activities of all types (including cultivation) are 
expressly prohibited in all zones of the City.  No person shall establish, operate, 
conduct, or allow a commercial cannabis activity anywhere in the City. 

2) All deliveries of medical cannabis are expressly prohibited in the City of Fortuna.  
No person shall conduct any deliveries that either originate or terminate within the 
City. 

3) All activities which require a state license under the Medical Marijuana Regulation and 
Safety Act (MMRSA) are prohibited in the City. 

4) Cultivation of cannabis for non-commercial purposes, including cultivation by a 
qualified patient or a primary caregiver, is expressly prohibited in all zones of the 
City.  No person, including a qualified patient or primary caregiver, shall cultivate 
any amount of cannabis in the City, even for medical purposes. 

5) Any use in violation of these provisions shall be considered a “public nuisance” 
and could involve civil penalties. 

This proposed ordinance will be considered by the Planning Commission at a public hearing 
on December 22, 2015. A public hearing before the City Council will be scheduled for January 4, 
2016, with a second reading on January 19, 2016.  The ordinance, if approved, would become 
effective 30 days after that or on February 20, 2016. This would meet the March 1, 2016, 
deadline in AB 243. 
 
Impacts on Existing Businesses 
The City of Fortuna currently has a provision in the Municipal Code, FMC Chapter 8.35, 
prohibiting “any person or entity to own, manage, conduct, or operate any medical marijuana 
dispensary or to participate as an employee, contractor, agent or volunteer, or in any other 
manner or capacity”.  Based on this Code provision, the City has not allowed any medical 
marijuana businesses to be established in Fortuna because federal law does not allow it. 
Therefore, this new Ordinance would not have any effect on any existing businesses in the City. 
 
Environmental Clearance 
The proposed ordinance is exempt from the provisions of the California Environmental Quality 
Act (CEQA), as it is not a project under CEQA. Pursuant to CEQA Guidelines section 
15601(b)(3), CEQA applies only to actions which have the potential for causing a significant 
effect on the environment. Where it can be seen with certainty that there is no possibility an action 
may have a significant effect on the environment, the action is not subject to CEQA. The 

45



proposed ordinance prohibits marijuana activities; therefore, no new land disturbance or 
development projects will result from the ordinance amendment and the ordinance will not result 
in any physical changes to the environment.  
 
FINANCIAL IMPACT 
There is no impact to the City. 

RECOMMENDED COMMISSION ACTION: 

1. Receive staff presentation and review Commission questions with staff. 
2. Open Public Comment. 
3. Close Public Comment; voice vote 
4. Motion to Adopt Resolution 2015-2014, and read by title only. Roll call vote. 

 
Attachments: 
 

1) Draft Planning Commission Resolution  
2) Proposed Ordinance with Changes to the Zoning Ordinance 
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Attachment 1 
RESOLUTION NO. P-2015-2014 

A RESOLUTION OF THE CITY OF FORTUNA PLANNING COMMISSION 
RECOMMENDING THAT THE FORTUNA CITY COUNCIL ADOPT ZONING 

ORDINANCE 2016-719, ADDING SECTION 17.06.120.5, “MEDICAL MARIJUANA AND 
CULTIVATION”  TO THE FORTUNA MUNICIPAL CODE  

 
WHEREAS, the City of Fortuna is charged with regulating land use under the police power by 
adopting and amending the Fortuna Municipal Code through the adoption of relevant ordinances, 
and 
WHEREAS, the Fortuna City Planning Commission at its regular meeting of December 22, 2015, 
held a public hearing and considered a Zoning Ordinance amendment, initiated by the City of 
Fortuna.   This amendment involves changes to the Fortuna Zoning Ordinance (Title 17 of the 
Fortuna Municipal Code) which would add section 17.06.120.5, “Medical Marijuana and 
Cultivation” to the Fortuna Municipal Code prohibiting all commercial medical 
marijuana/cannabis uses and activities, including dispensing, cultivation, and delivery, in all 
zones in the City of Fortuna and prohibiting the cultivation of any amount of marijuana for 
medical use by a qualified patient or primary caregiver in all zones in the City of Fortuna; and, 

WHEREAS, the purpose of the Zoning amendment is to adopt an ordinance relating to medical 
marijuana by March 1, 2016 in order to avoid being permanently preempted by State legislative 
acts set to take effect, allowing the City time to revisit and consider alternatives to these 
prohibitions; 

WHEREAS, the Fortuna City Planning Commission concurs with the Findings of the staff 
report dated December 22, 2015; and 
 
 
NOW, THEREFORE, BE IT RESOLVED, that the Commission hereby recommends 
that the Fortuna City Council adopt the attached Ordinance amending Title 17—Zoning 
Regulations, section 17.06.120.5of the Fortuna Municipal Code.  

PASSED AND ADOPTED on this 22nd day of December, 2015 by the following vote: 

AYES: 
NOES: 
ABSENT: 
ABSTAIN: 

___________________________ 
        Chair, Planning Commission 

ATTEST: 

_________________________________ 
Secretary, Planning Commission 
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Attachment 2 

ORDINANCE 2015-719 
AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF FORTUNA, 

CALIFORNIA, ADDING SECTION 17.06.120.5, "MEDICAL MARIJUANA AND 
CULTIVATION" TO THE FORTUNA MUNICIPAL CODE PROHIBITING ALL 

COMMERCIAL MEDICAL MARIJUANA USES IN THE CITY AND 
PROHIBITING CULTIVATION FOR  MEDICAL USE BY A QUALIFIED 

PATIENT OR PRIMARY CAREGIVER 
 
 
WHEREAS, in 1996, the voters of the State of California approved Proposition 215 (codified as 
California Health and Safety Code Section 11362.5 and entitled "The Compassionate Use Act 
of 1996" or "CUA"). 
 
WHEREAS, the intent of Proposition 215 was to enable persons who are in need of marijuana 
for medical purposes to use it without fear of criminal prosecution under limited, specified 
circumstances.  The proposition further provides that "nothing in this section shall be construed 
to supersede legislation prohibiting persons from engaging in conduct that endangers others, or 
to condone the diversion of marijuana for non-medical purposes."  The ballot arguments 
supporting Proposition 215 expressly acknowledged that "Proposition 215 does not allow 
unlimited quantities of marijuana to be grown anywhere." 
 
WHEREAS, in 2004, the Legislature enacted Senate Bill 420 (codified as California Health and 
Safety Code§ 11362.7 et seq. and referred to as the "Medical Marijuana Program" or "MMP") 
to clarify the scope of Proposition 215 and to provide qualifying patients and primary caregivers 
who collectively or cooperatively cultivate marijuana for medical purposes with a limited 
defense to certain specified State criminal statutes.  Assembly Bill 2650 (2010) and Assembly 
Bill 1300 (2011) amended the Medical Marijuana Program to expressly recognize 
the authority of counties and cities to "[a]dopt local ordinances that regulate the location, 
operation, or establishment of a medical marijuana cooperative or collecti ve" and to civilly and 
criminally enforce such ordinances. 
 
WHEREAS, in City of Riverside v. Inland Empire Patients Health and Wellness Center, Inc:. 
(2013) 56 Cal.4th 729, the California Supreme Court held that "[n]othing in the CUA or the 
MMP expressly or impliedly limits the inherent authority of a local jurisdiction, by its own 
ordinances, to regulate the use of its land. . .. " Additionally, in Mara/ v. City of Live Oak 
(2013) 221 Cal.App.4th 975, the Court of Appeal held that "there is no right - and certainly no 
constitutional right- to cultivate medical marijuana.. .. ." The Court in Mara/ affirmed the 
ability of a local governmental entity to prohibit the cultivation of marijuana under its land use 
authority. 
 
WHEREAS, the Federal Controlled Substances Act, 21 U.S.C. Section 801 et seq., classifies 
marijuana as a Schedule 1 Drug, which is defined as a drug or other substance that has a high 
potential for abuse, that has no currently accepted 
medical use in treatment in the United States, and that has not been accepted as safe for use 
under medical supervision.  The Federal Controlled Substances Act makes it unlawful under 
federal law for any person to cultivate, manufacture, distribute or dispense, or possess with 
intent to manufacture, distribute or dispense, marijuana. 
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WHEREAS, on October 9, 2015, Governor Brown signed three bills into law (AB 
266, AB 243, and SB 643) which collectively are known as the Medical Marijuana Regulation 
and Safety Act (hereafter "MMRSA").  MMRSA set up a state licensing scheme for 
commercial medical marijuana uses while protecting local control by requiring that all such 
businesses must have a local license or permit to operate in addition to a state license.  
MMRSA allows the City to completely prohibit commercial medical marijuana activities. 
 
WHEREAS, the City Council finds that commercial medical marijuana activities, as well as 
cultivation for personal medical use as allowed by the CUA and MMP can adversely affect the 
health, safety, and well-being of City residents. Citywide prohibition is proper and necessary to 
avoid the risks of criminal activity, degradation of the natural environment, malodorous smells 
and indoor electrical fire hazards that may result from such activities.  Further, as recognized 
by the Attorney General's  August 2008 Guidelines for the Security and Non-Diversion of 
Marijuana Grown for Medical Use, marijuana cultivation or other concentration of marijuana  
in any location or premises without adequate security increases the risk that surrounding 
homes or businesses may be negatively impacted  by nuisance activity such as loitering or 
crime. 
 
WHEREAS, the limited immunity from specified state marijuana laws provided by the 
Compassionate Use Act and Medical Marijuana Program does not confer a land use right or 
the right to create or maintain a public nuisance. 
 
WHEREAS, MMRSA contains language that requires the City to ei ther prohibit or regulate 
marijuana uses by March 1, 2016, either expressly or otherwise under the principles of 
permissive zoning, or the State of California will become the sole licensing authority. 
MMRSA also contains language that requires delivery services to be expressly prohibited by 
local ordinance, if the City wishes to do so. MMRSA is silent as to how the City must 
prohibit other type of commercial medical marijuana activities. 
 
THE CITY COUNCIL OF THE CITY OF FORTUNA DOES HEREBY ORDAIN AS  
FOLLOWS: 
 
SECTION 1: FINDINGS AND PURPOSE  
The purpose of the Zoning amendment is to adopt an ordinance relating to medical marijuana by 
March 1, 2016 in order to avoid being permanently preempted by State legislative acts set to take 
effect, allowing the City time to revisit and consider alternatives to these prohibitions; 

 
SECTION 2: AUTHORITY 
This Ordinance is adopted pursuant to the authority granted by the California Constitution and 
State law, including but not limited to, Article XI, Section 7 of the California Constitution, 
the Compassionate Use Act, the Medical Marijuana Program, and The Medical Marijuana  
Regulation and Safety Act. 
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SECTION 3: ADOPTION OF SECTION 17.06.120.5. 
WHEREAS, Section 17.06.120.5, “Medical Marijuana and Cultivation," is hereby added to the 
Fortuna Municipal Code to read as follows: 
 

"Section 17.06.120.5" 
MEDICAL MARIJUANA AND CULTIVATION  

 
Section:  

17.06.120.5.a 
17.06.120.5.b 
17.06.120.5.c 
17.06.120.5.d 

 
 
Definitions. 
Prohibition. Public 
Nuisance. Civil 
Penalties. 
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17.06.120.5.a  Definitions. 
 
'Cannabis' shall have the same meaning as set forth in Business and Professions Code 
Section 19300.5(f) as the same may be amended from time to time. 
 
 
'Caregiver' or 'primary caregiver' shall have the same meaning as set forth in Health and 
Safety Code Section 11362.7 as the same may be amended from time to time. 
 
 
'Commercial cannabis activity' shall have the same meaning as that set forth in Business and 
Professions Code Section 19300.5(k) as the same may be amended from time to time. 
 
 
'Cooperative' shall mean two or more persons collectively or cooperatively cultivating, 
using, transporting, possessing, administering, delivering or making available medical 
marijuana, with or without compensation. 
 
 
'Cultivation' shall have the same meaning as set forth in Business and Professions Code 
Section 19300.5(1) as the same may be amended from time to time. 
 
 
'Cultivation site' shall have the same meaning as set forth in Business and Professions Code 
Section 19300.5 (x) as the same may be amended from time to time. 
 
 
'Delivery' shall have the same meaning as set forth in Business and Professions Code Section 
19300.5(m) as the same may be amended from time to time. 
 
 
'Dispensary' shall have the same meaning as set forth in Business and Professions Code 
Section 19300.5(n) as the same may be amended from time to time.  For purposes of this 
Chapter, 'Dispensary' shall also include a cooperative.  
'Dispensary ' shall not include the following uses: 
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(1) A clinic licensed pursuant to Chapter 1 of Division 2 of the California Health and 
Safety Code, 

 
 
(2) A health care facility licensed pursuant to Chapter 2 of Division 2 of the California 

Health and Safety Code, 
 
 
(3) A residential care facility for persons with chronic life-threatening illnesses licensed 

pursuant to Chapter 3.01 of Division 2 of the California Health and Safety Code, 
 
 
(4) A residential care facility for the elderly licensed pursuant to Chapter 3.2 of Division 

2 of the California Health and Safety Code, 
 
 
(5) A residential hospice or home health agency licensed pursuant to Chapter 8 of 

Division 2 ofthe California Health and Safety Code. 
 
 
'Dispensing' shall have the same meaning as set forth in Business and Professions Code 
Section 19300.5(o) as the same may be amended from time to time. 
 
 
'Distribution' shall have the same meaning as set forth in Business and Professions Code 
Section 19300.5(p) as the same may be amended from time to time. 
 
 
'Distributor' shall have the same meaning as set forth in Business and Professions Code 
Section 19300.5(q) as the same may be amended from time to time. 
 
 
'Manufacturer' shall have the same meaning as set forth in Business and Professions Code 
Section 19300.5(y) as the same may be amended from time to time. 
 
 
'Manufacturing site' shall have the same meaning as set forth in Business and Professions 
Code Section 19300.5(af) as the same may be amended from time to time. 
 
 
'Medical cannabis,'  'medical cannabis product,' or 'cannabis product' shall have the same 
meanings as set forth in Business & Professions Code§ 19300.5(ag) as the same may be 
amended from time to time. 
 
 
'Medical Marijuana Regulation and Safety Act' or 'MMRSA' shall mean the following bills 
signed into law on October 9, 2015 as the same may be amended from time to time: AB 
243, AB 246, and SB 643. 
 
 
'Nursery' shall have the same meaning as set forth in Business and Professions Code Section 
19300.5(ah) as the same may be amended from time to time. 
 
 
'Qualifying patient' or 'Qualified patient' shall have the same meaning as set forth in Health 
and Safety Code Section 11362.7 as the same may be amended from time to time. 
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'Testing laboratory' shall have the same meaning as set forth in Business and Professions 
Code Section 19300.5(z) as the same may be amended from time to time. 
 
 
'Transport' shall have the same meaning as set forth in Business and Professions Code 
Section 19300.5(am) as the same may be amended from time to time. 
 
 
'Transporter' shall have the same meaning as set forth in Business and Professions Code 
Section 19300.5(aa) as the same may be amended from time to time. 
 
 
17.06.120.5.b Prohibition. 
 
A. Commercial cannabis activities of all types are expressly prohibited in all zones in 

the City of Fortuna. No person shall establish, operate, conduct or allow a 
commercial cannabis activity anywhere within the City. 

 
B. To the extent not already covered by subsection A above, all deliveries of medical 

cannabis are expressly prohibited within the City of Fortuna. No person shall conduct 
any deliveries that either originate or terminate within the City. 

 
C. This Section is meant to prohibit all activities for which a state license is required. 

Accordingly, the City shall not issue any permit, license or other entitlement for any 
activity for which a state license is required under the MMRSA. 

 
D. Cultivation of cannabis for non-commercial purposes, including cultivation by a 

qualified patient or a primary caregiver, is expressly prohibited in all zones 
in the City of Fortuna.  No person, including a qualified patient or primary caregiver, 
shall cultivate any amount of cannabis in the City, even for medical purposes. 

 
17.06.120.5.c Public Nuisance. 
Any use or condition caused, or permitted to exist, in violation of any provision of this 
Section 17.06.120.5 shall be, and hereby is declared to be, a public nuisance and may be 
summarily abated by the City pursuant to Code of Civil Procedure Section 731 or any other 
remedy available to the City. 
 
17.06.120.5.d Civil Penalties. 
In addition to any other enforcement permitted by this Section 17.06.120.5, the City 
Attorney may bring a civil action for injunctive relief and civil penalties against any person 
or entity that violates this Chapter.  In any civil action brought pursuant to this Chapter, a 
court of competent jurisdiction may award reasonable attorney fees and costs to the 
prevailing party." 
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SECTION 4: CEQA 
The proposed ordinance is exempt from the provisions of the California Environmental Quality 
Act (CEQA), as it is not a project under CEQA. Pursuant to CEQA Guidelines section 
15601(b)(3), CEQA applies only to actions which have the potential for causing a significant 
effect on the environment. Where it can be seen with certainty that there is no possibility an 
action may have a significant effect on the environment, the action is not subject to CEQA. The 
proposed ordinance prohibits marijuana activities, and will not result in any development projects 
or other land disturbances; therefore, the ordinance amendment and the ordinance will not result 
in any physical changes to the environment.  
 
SECTION 5: SEVERABILITY 
If any section, subsection, subdivision, sentence, clause, phrase, or portion of this Ordinance, is 
for any reason held to be invalid or unconstitutional by the decision of any court of competent 
jurisdiction, such decision shall not affect the validity of the remaining portions of this 
Ordinance.  The City Council hereby declares that it would have adopted this Ordinance, and 
each section, subsection, subdivision, sentence, clause, phrase, or portion thereof, irrespective 
of the fact that any one or more sections, subsections, subdivisions, sentences, clauses, phrases, 
or portions thereof be declared invalid or unconstitutional. 
 
SECTION 6: PUBLICATION 
The City Clerk is directed to cause a summary of this Ordinance to be published in the official 
newspaper at least once within fifteen (15) days after its adoption showing the vote thereon. 
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The foregoing Ordinance was introduced at a regular meeting of the City Council of the City of 
Fortuna on the __ day of , 2016, and was passed and adopted at a regular meeting of said City 
Council held on the  day of  , 
2016, by the following called vote: 
 
 
AYES:  
NOES:  
ABSENT: 
ABSTAIN: 
 
 
      ________________________________ 
      Sue Long, Mayor  
 
ATTEST: 
 
 
_____________________________ 
Linda McGill CMC, City Clerk 
 
 
Approved As To Form: 
 
 
_____________________________________ 
David Tranberg, City Attorney 
 
 

                                                              CERTIFICATE 

I, Linda McGill, City Clerk of the City of Fortuna, do hereby certify that Ordinance 2015-___ was 
INTRODUCED at a regular meeting of the Fortuna City Council held the ___ day of __________ 2016, 
and was thereafter PASSED, ADOPTED AND ORDERED TO PRINT at a regular meeting of the Fortuna 
City Council held the ____ day of ___________ 2016. I further certify that Ordinance 2015-___ was duly 
posted and published pursuant to law and the Charter of the City of Fortuna and is a true and correct copy. 

 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the official seal of the City of Fortuna, 
California, and this ____ day of _____________, 2016. 

 

______________________________________ 
Linda McGill, CMC 
City Clerk, City of Fortuna 
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